
















STEVEN B. KILLPACK, Federal Defender (#1808)

ROBERT K. HUNT, Assistant Federal Defender (#5722)

UTAH FEDERAL DEFENDER OFFICE

Attorney for Defendant

46 West Broadway, Suite 110

Salt Lake City, Utah   84101

Telephone: (801) 524-4010

Facsimile: (801) 524-4060

______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, NORTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

ISMAEL PEREZ-MARTINEZ, aka

PEDRO LOPEZ-MARTINEZ,

Defendant.

ORDER GRANTING MOTION TO

WITHDRAW AS COUNSEL

Case No. 1:06CR45 DAK

This matter has been reviewed by the Court on a Motion to Withdraw as Counsel filed by

Robert K. Hunt, Assistant Federal Defender; the Court being fully advised and good cause

appearing,  IT IS HEREBY ORDERED:

Robert K. Hunt, Assistant Federal Defender, is hereby granted leave to withdraw as

counsel of record for Defendant.

Dated this 21st day of August, 2006.

BY THE COURT:

__________________________________________

HONORABLE DALE A. KIMBALL

United States District Court Judge











 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH  

 

 

THE SCO GROUP, INC. 

Plaintiff/Counterclaim-Defendant, 

v. 

INTERNATIONAL BUSINESS 

MACHINES CORPORATION, 

Defendant/Counterclaim-Plaintiff. 

 

ORDER GRANTING STIPULATION RE: 

ADMISSIONS 

 

 

Civil No. 2:03CV0294 DAK 

Honorable Dale A. Kimball 

Magistrate Judge Brooke C. Wells 

 

 

Based upon the stipulation of the parties, and good cause appearing, 

IT IS HEREBY ORDERED that the parties shall have an extension of time, to and 

including October 13, 2006, within which to respond to all outstanding Requests for 

Admission.   

 

 DATED this 21st day of August, 2006. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 

 



 

 

 

 

 

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH  

 

 

THE SCO GROUP, INC. 

Plaintiff/Counterclaim-Defendant, 

v. 

INTERNATIONAL BUSINESS 

MACHINES CORPORATION, 

Defendant/Counterclaim-Plaintiff. 

 

ORDER AND MEMORANDUM 

DECISION 

 

 

Civil No. 2:03CV0294 DAK 

Honorable Dale A. Kimball 

Magistrate Judge Brooke C. Wells 

 

 

On August 14, 2006, the court held a conference call at the request of the parties with Mr. 

Edward Normand representing The SCO Group Inc. (SCO), and Mr. Todd Shaughnessy 

representing International Business Machines Corporation (IBM).  The crux of the instant 

dispute revolves around the deposition of Mr. Otis Wilson that is to occur in North Carolina.  Mr. 

Wilson was deposed previously and is to undergo a second four hour deposition as ordered by 

Magistrate Judge Sharp from the Middle District of North Carolina.  The parties are in 

disagreement about the scope of the deposition.  IBM argues that it should be confined to only 

“new matters” as previously ordered by this court.
1
  Conversely, SCO argues that the scope of 

the deposition is not limited.  At the end of the call, the court asked both parties to provide what 

they perceived to be the three strongest cases in support of their positions.  On August 16 both 

                                                 
1
 See docket no. 604 entered on January 26, 2006. 



 

parties provided the court with their respective cases.
2
  After considering the relevant law, the 

parties’ arguments, the transcript of the proceedings before Magistrate Judge Sharp and the 

written order that followed those proceedings, the court enters the following: 

The court finds that pursuant to Rule 45(c) the North Carolina court had jurisdiction to 

“quash or modify the subpoena.”
3
  “The Court for the district wherein the deposition is being 

taken decides controversies with respect to depositions.”
4
  By petitioning the court in North 

Carolina to quash his deposition, Mr. Wilson submitted to the jurisdiction of that court in matters 

pertaining to his deposition.  Moreover, if Mr. Wilson was concerned about how the court in 

North Carolina would rule because it was not as familiar with this case, Mr. Wilson could have 

sought a stay in North Carolina and asked that court to remit the matter to this court where the 

action is pending.  Mr. Wilson, however, did not seek this type of procedure.   

IBM argues that a “parties’ discovery rights . . . can rise no higher than their level in the 

district of trial.”
5
  Thus, SCO is bound by this court’s previous order limiting the deposition to 

new matters.  The court does not disagree with IBM’s contention that a party is bound by the 

discovery rights in the district where a case is being tried.  The court finds, however, that this 

case is markedly different than the primary case relied upon by IBM.  The court further finds that 

                                                 
2
 SCO provided their documents by hand delivery and IBM e-filed their document.  See docket no. 740.  

SCO’s respective cases include, In re Sealed Case, 141 F.3d 377 (D.C. Cir. 1998); Lieberman v. 

American Dietetic Assoc., 1995 WL 250414 (N.D. Ill. 1995); High Tech Communications v. Panasonic 

Co., 1995 WL 58701 (E.D. La. 1995).  And, although not in SCO’s “top three,” SCO also cites to 

Peterson v. Douglas County Bank & Trust Co., 940 F.2d 1389 (10th Cir. 1991), as potentially controlling 

of the issue before this court.  IBM’s cases include Fincher v. Keller Industries, Inc., 129 F.R.D. 123 

(M.D.N.C. 1990), a case arising from the same federal district court that issued the subpoena to Mr. 

Wilson in this case; Mycogen Plant Science, Inc. v. Monsanto Co., 164 F.R.D. 623 (E.D. Pa. 1996); and 

Dreyer v. GACS, Inc., 204 F.R.D. 120 (N.D. Ind. 2001). 
3
 Fed. R. Civ. P. 45(c)(3)(A). 

4
 Fincher, 129 F.R.D. at 125. 

5
 Fincher, 129 F.R.D. at 125. 
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http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=141+F.3d+377
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=1995+WL+250414
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=1995+WL+250414
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http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=940+F.2d+1389
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=129+F.R.D.+123
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=129+F.R.D.+123
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=164+F.R.D.+623
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http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=FRCP+P.+45%28c%29%283%29%28A%29
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=129+F.R.D.+125
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=129+F.R.D.+125


 

Magistrate Judge Sharp considered this court’s prior ruling and in essence enacted it through the 

time limitation requirement.     

In Fincher,
6
 discovery had ended and the plaintiffs sought discovery in another district 

without first obtaining permission to conduct additional discovery from the court where the 

underlying action was proceeding.
7
  Here, this court gave SCO permission to redepose Mr. 

Wilson prior to the proceedings in North Carolina.  Thus, SCO had the underlying right to 

depose Mr. Wilson.   

Next, at the conclusion of the hearing the following exchange took place between counsel 

for Mr. Wilson and Magistrate Judge Sharp. 

 

 Your Honor, I think you did indicate you were not placing any limits on the subject 

matter.  I’m assuming that to the extent that the Utah court had limited it to new matters 

  . . . that would still be enforce. 

 

The time limitation – the new matters is an impossible defining line.  It just – it couldn’t 

be enforced in the deposition room.  It couldn’t be meaningfully enforced here in this 

courtroom.  So the time limitation is the surrogate for that.
8

 

Based on the foregoing, the court orders that the deposition of Mr. Wilson should go 

forward in the time and manner as ordered by the North Carolina court.  But, the court wishes to 

note that its decision should not be viewed as any type of invitation to reopen the discovery 

process. 

 

 

                                                 
6
 129 F.R.D. 123. 

7
 See id.. at 125. 

8
 Trans. from hearing before Magistrate Judge Sharp p. 30-31 (emphasis added). 
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http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=129+F.R.D.+123


 

IT IS SO ORDERED. 

DATED this 21st day of August, 2006. 

 

 

  

Brooke C. Wells 

United States Magistrate Judge 
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

LEHMAN BROTHERS BANK, FSB,

Plaintiff, ORDER GRANTING

GOVERNMENT’S MOTION TO

DISMISS

vs.

BEVERLY HILLS ESTATES FUNDING,

INC., et al.,

Case No. 2:03-CV-00612 PGC

Defendant.

MICHAEL J. FITZGERALD PROTECTIVE

COMMITTEE TRUST,

Third Party Plaintiff,

vs.

UNITED STATES OF AMERICA,

INTERNAL REVENUE SERVICE; STATE

OF CALIFORNIA, EMPLOYMENT

DEVELOPMENT DEPARTMENT, AND

THE FRANCHISE TAX BOARD,

Third Party Defendants.

Complainant, Douglas Hawkes, is the court-appointed Utah Receiver responsible for the

management, administration, operation and activities of the Michael J. Fitzgerald Protective

Committee Trust.  The Utah Receiver filed this Third-Party Complaint against the United States



 Lehman Brothers Bank, FSB v. Beverly Hills Estates Funding, Inc., Civil No. CV03-1

2702 DDP (C.D. Cal. 2003)
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Internal Revenue Service, among other defendants, seeking a declaration of the rights and legal

relationships of the parties [# 96].   In particular, the Utah Receiver seeks a declaration regarding

(1) whether or not the IRS has any interest in the Trust assets for alleged unpaid employment

taxes and/or unpaid income taxes by Beverly Hills Development Corporation (BHDC) for the tax

years of 2000, 2001, and the first quarter of 2002, or any other tax year, and (2) whether the IRS

has any interest in the assets of the Trust for unpaid employment taxes under the applicable three-

year statute of limitations [# 96].  

In its Motion to Dismiss [# 105], the United States maintains that there is no waiver of its

sovereign immunity from suit and the court lacks jurisdiction over the claims.  The United States

maintains that the first request for declaratory judgment should be dismissed with prejudice

because both the Declaratory Judgment Act’s bar against declaratory relief involving federal

taxes and the Anti-Injunction Act’s prohibition against actions dealing with the assessment or

collection of taxes prohibit this action.  Although neither party has addressed the statute of

limitations issue, the court does not find sufficient merit to issue declaratory relief under the

statute of limitations argument either.  

Given the following discussion, the court GRANTS the IRS’ Motion to Dismiss [# 105].

BACKGROUND

In April of 2003, Lehman Brothers Bank filed an action  in California alleging mortgage1

fraud against a number of individuals and entities including Charles Elliot Fitzgerald. 
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Subsequently, the California court appointed David J. Pasternak as the California Receiver. 

During the course of litigation, it became clear that over 300 individuals and business entities had

been defrauded by Michael J. Fitzgerald, brother to Elliot Fitzgerald, and at least seven salesmen,

into investing monies in a variety of entities including BHDC.  The California Receiver was

charged with taking control and possession of BHDC. 

Concurrent with the California litigation, the Utah Department of Commerce Division of

Securities commenced an investigation of Michael Fitzgerald because a majority of the defrauded

investors either reside in or conduct business in Utah.  The State of Utah subsequently charged

Michael Fitzgerald with a number of third degree felonies for selling unregistered securities to

investors.  On November 23, 2004, Michael Fitzgerald entered a Plea in Abeyance with the State

of Utah.  As a condition of the Plea in Abeyance, he agreed to repay the investors their losses in

restitution.  

As part of the events leading up to the Plea in Abeyance, Michael Fitzgerald established

the Michael J. Fitzgerald Protective Committee Trust, assigning certain property interests of his

to the Trust and naming the defrauded investors as beneficiaries of the Trust.  In order to

effectuate oversight and supervision of the Trust operations, the court appointed Douglas Hawkes

as the Utah Receiver on April 26, 2005. 

On September 26, 2005, the Utah Receiver received a check for the sum of

$2,533,496.12, representing the first and only funds the Trust has received to this date.  These

funds originated from the development and sale of real property in Los Angeles, California, by

Nebo Investments, LLC, of which Michael Fitzgerald held a substantial ownership interest. 
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Although the property was not purchased or subsequently developed with any monies coming

directly from BHDC, a portion of the purchase and development funds originated from Michael

Fitzgerald personally, which funds he had received in part from BHDC.

In March 2006, this court ordered distribution of approximately $1,500,000 of the Trust

assets to the Utah investors.  The remainder of the Trust assets, approximately $750,000, was

retained for, among other things, potential priority tax liabilities owed by BHDC and/or Michael

Fitzgerald. 

BHDC, as well as all other California Receivership defendants, had not filed federal or

state tax returns regarding their respective activities for several years.  On May 31, 2006, the

California Receiver’s accountants completed and submitted to the California Receiver

approximately 112 tax returns for various receivership and related entities, including BHDC.   

In an effort to prevent the IRS from pursuing the remaining Trust assets for potential

unpaid taxes by BHDC, the Utah Receiver sought declaratory relief against the IRS.  In its

Amended Complaint, the Utah Receiver sought a declaration of the rights and legal

responsibilities of the parties.  Specifically, the Utah Receiver requests this court to declare (1)

whether the IRS has any interest in the assets of the Trust for alleged unpaid employment taxes

and/or unpaid income taxes by BHDC for the tax years 2000, 2001, and the first quarter of 2002,

and (2) whether the IRS has any interest in the assets of the Trust for unpaid employment taxes

under the applicable three-year statute of limitations.  The IRS has now moved to dismiss this

complaint and the California Receiver supports the IRS’ motion [#105, #107].



 Georgacarakos v. United States, 420 F.3d 1185, 1186 (10th Cir. 2005);  Holt v. United2

States, 46 F.3d 1000, 1002 (10th Cir. 1995).

 28 U.S.C. § 2201.3

 Id. § 7421.4

 Id. § 2201(a).5

 Id.6
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STANDARD OF REVIEW

In considering a motion to dismiss for lack of subject matter jurisdiction when the

moving party questions the sufficiency of the complaint, the court “assum[es] the truth of all

facts that Plaintiff alleges.”   Therefore, the court accepts the facts alleged in the Utah Receiver’s2

complaint as true.    

DISCUSSION

The IRS moves to dismiss this declaratory judgment action by the Utah Receiver,

maintaining that there is no waiver of the United States’ sovereign immunity from suit and,

therefore, the court lacks jurisdiction over the Utah Receiver’s claims.  Furthermore, the IRS

contends that both the Declaratory Judgment Act  and the Anti-Injunction Act  bar the present3 4

claims for relief.  The Declaratory Judgment Act grants jurisdiction to district courts over cases

seeking declaratory relief.   The statute includes an exception for declaratory relief “with respect5

to federal Taxes,”  and the United States argues that this exception operates as a jurisdictional6

bar to the Utah Receiver’s claims.  The IRS also argues that the Anti-Injunction Act bars the

present claims because the relief sought by the Utah Receiver is injunctive in nature because it

seeks to restrain the IRS’ further assessment or collection of taxes.     
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David J. Pasternak, the California Receiver, supports the IRS’ Motion to Dismiss [# 105]. 

The California Receiver argues on both legal and equitable grounds that the Utah Receiver

should share in BHDC’s tax liabilities to the IRS for unpaid employment taxes.  First, the Trust

assets that the Utah Receiver controls are, in actuality, monies that are the property of and

payable to the creditors of Michael Fitzgerald.  Because BHDC was the primary vehicle used by

Michael Fitzgerald to defraud investors, the California Receiver believes that the Trust assets,

being the assets of Michael Fitzgerald, are subject to tax liabilities owed by BHDC to the IRS

despite the fact that they originated from Nebo Investments, LLC.  Second, the California

Receiver contends that it is fair and equitable for the Utah Receiver to share the priority tax

burdens so that the ultimate distributions to the claimants of both receiverships are more

comparable.

The Utah Receiver rejects the IRS’ argument that the declaratory relief sought in the

complaint is barred by the Declaratory Judgment Act.  The Utah Receiver argues that he does not

seek a determination of tax liabilities or assessment of taxes against BHDC or any other entity.

Rather he seeks declaratory relief in order to force the IRS to bring now any claims it may have,

so the claims, if any, can be addressed.  If the IRS continually delays bringing any claim, the

Utah Receiver argues that he will be unable to continue distributing the balance of the Trust

assets because the Utah Receiver may be personally responsible if he distributes any additional

assets and the IRS subsequently asserts entitlement to those Trust monies.  Additionally, the Utah

Receiver argues that the California Receiver might conceivably bring a claim against the Utah

Receiver or the Trust for indemnification of the tax liabilities of BHDC.



 Id.7

 Wyoming Trucking Ass’n, Inc. v. Bentsen, 82 F.3d 930, 933 (10th Cir. 1996) (finding8

that jurisdiction is barred by both the Declaratory Judgment Act and the Anti-Injunction Act).

 28 U.S.C. § 7421.9

 Wyoming Trucking, 82 F.3d at 933.10

 Id.11
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Although the Declaratory Judgement Act grants the district courts jurisdiction over cases

seeking declaratory relief, the statute does not extend jurisdictional authority to render

declaratory relief “with respect to Federal taxes” (subject to exceptions not relevant here).  7

Despite the Utah Receiver’s narrow argument to the contrary, the present claim for declaratory

relief surely involves federal taxes.  It is difficult to see how a judicial declaration of whether the

IRS has any interest in the Trust assets for alleged unpaid employment or income taxes by BHDC

is not relief “with respect to Federal taxes.”  In this case, the Utah Receiver is “elevat[ing]

semantics over substance.”  8  Accordingly, the court lacks jurisdiction to render the requested

relief. 

Similarly, the Anti-Injunction Act provides that “no suit for the purpose of restraining the

assessment or collection of any tax shall be maintained in any court by any person, whether or

not such person is the person against whom such tax was assessed.”   The Declaratory Judgment9

Act and the Anti-Injunction Act are “coextensive” in scope.   In other words, “an injunction of a10

tax and a judicial declaration that a tax is illegal have the same prohibitory effect on the federal

government’s ability to assess and collect taxes.”   Indeed, the “Supreme Court has recognized11

that the principal purpose of the Anti-Injunction Act is to permit the government to assess and



 Id. (citing Enochs v. Williams Packing & Navigation Co., 370 U.S. 1, 7 (1961)).12

 Id. (stating that “[o]f critical importance to this Court is the fact that the relief sought13

by the plaintiffs would have an immediate effect of restraining the collection of a tax in direct

contradiction to the Anti-Injunction Act.”) (emphasis added).

 Hibbs v. Winn, 542 U.S. 88, 103-04 & n.5 (2004)14

 Sea-Land Services, Inc. v. United States, 622 F.Supp. 769 (D.N.J. 1985).15

 Id. at 771.16
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collect taxes expeditiously without judicial intervention.”   In the present case, the Utah12

Receiver contends that the purpose of the complaint is to force the IRS to bring now any claims it

may have so that the claims, if any, can be addressed.  If the requested declaratory relief were

issued, however, the IRS would be forever prevented from bringing any claim on the assets of the

Trust for unpaid BHDC taxes.  This is exactly the type of situation that Congress created the

Anti-Injunction Act to prevent.   Indeed, the U.S. Supreme Court has noted that the “[Anti-13

Injunction Act] shields federal tax collections from federal-court injunctions . . . [and] Congress

directed taxpayers to pursue refund suits instead of attempting to restrain collections.”   In this14

case, the Utah Receiver’s action clearly seeks a restraint on the IRS, which the court lacks

jurisdiction to grant.    

The Utah Receiver relies on Sea-Land Services, Inc. v. United States,  in which the15

District of New Jersey denied the government’s motion to dismiss a similar claim because the

claim did “not ask the Court to declare whether any tax is due the United States or, if so, how

much, but only whether [Sea-Land] must turn over the unchallenged assessment to the IRS.”  16

Sea-Land also states, however, that it is “well-settled that the exception for federal taxes does not



 Id.17

 26 C.F.R. §301.6501(a).18
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bar actions by non-taxpayers who seek neither to restrain the assessment of taxes nor to dispute

the taxpayer’s ultimate tax liability.”   In the present case, the Utah Receiver is a non-taxpayer17

who is seeking to restrain the assessment of taxes in order to distribute the Trust assets.  And this

case clearly demonstrates that the exception in the Declaratory Judgment Act for federal taxes

prohibits the Utah Receiver’s action.    

In the initial complaint, the Utah Receiver also sought a declaration concerning whether

the IRS has any interest in the Trust assets for unpaid employment taxes under the applicable

statute of limitations.  The court cannot grant such relief due to the above-discussed prohibitions

by the Declaratory Judgment Act and the Anti-Injunction Act.  In addition, even if these claims

were not barred, the court could not grant the requested relief because the appropriate statute of

limitations appears to have not yet expired.  Indeed, the Internal Revenue Code provides that

“[t]he amount of any tax imposed by the Code . . . shall be assessed within 3 years after the

return was filed.”   In the present case, it is undisputed that BHDC did not submit tax returns for18

the years of 2000, 2001, and the first quarter of 2002 until May 31, 2006.  Thus, it appears likely

to the court that the applicable statute of limitations would not expire until May 31, 2009.

     CONCLUSION

The relief requested by the Utah Receiver is both declaratory and injunctive in nature and

involves federal taxes, and would impede the government’s ability to assess and collect taxes as

well.  The court finds the requested relief is prohibited by both the Declaratory Judgment Act and
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the Anti-Injunction Act.

For all these reasons, the court GRANTS the IRS’ Motion to Dismiss [# 105].

SO ORDERED.  

DATED this 21st day of August, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge



















IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

TERI PEARCE,        

Defendant.

ORDER CONTINUING 

SENTENCING DATE

Case No.  2:04-CR-375 DAK

Based on the motion filed by the Defendant and good cause appearing,

IT IS HEREBY ORDERED that the sentencing date is continued from the 30th day of

August, 2006, to the 15th day of September, 2006, at 3:30 p.m..

DATED this 21st day of August, 2006.

BY THE COURT:

____________________________________   

DALE A. KIMBALL    

United States District Court Judge























































  Novell’s Motion for a More Definite Statement was also scheduled to be heard at the1

court’s hearing.  But the parties informed the court at the hearing that they had reached an

agreement that had resolved the motion.  Therefore, the motion is moot.  

1

______________________________________________________________________________

  

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

THE SCO GROUP, INC.,

Plaintiff,

vs.

NOVELL, INC.,

Defendant. 

MEMORANDUM DECISION 

AND ORDER

Civil Case No.  2:04CV139DAK

This matter is before the court on Defendant Novell, Inc.’s Motion to Stay Claims

Raising Issues Subject to Arbitration.  The court held a hearing on the motion on July 17, 2006.  1

At the hearing, Defendant was represented by Michael A. Jacobs and Thomas R. Karrenberg,

and Plaintiff was represented by Stuart H. Singer, William Dzurilla, and Brent O. Hatch.  The

court took the motion under advisement.  The court has considered the memoranda submitted by

the parties as well as the law and facts relating to the motion.  Now being fully advised, the court

renders the following Memorandum Decision and Order.

BACKGROUND

In January 2004, this case originated in state court as a single claim for slander of title. 

Novell removed SCO’s state court action to this court.  After this court’s ruling on SCO’s



2

motion to remand and Novell’s motion to dismiss, SCO filed its First Amended Complaint. 

Novell filed a second motion to dismiss, which was denied in June, 2005.  

In July 2005, Novell filed its Answer to SCO’s First Amended Complaint, which

included eight affirmative defenses and a Counterclaim including seven causes of action.  Novell

asserted counterclaims for various breaches of the Asset Purchase Agreement (“APA”) between

Novell and SCO, declaratory relief under the APA, restitution/unjust enrichment, and an

accounting pursuant to the audit provisions of the APA.  

After SCO answered Novell’s Counterclaims and the parties proceeded to conduct some

discovery, the parties stipulated to SCO’s filing of a Second Amended Complaint.  The Second

Amended Complaint asserts several new causes of action, including claims for breach of the

APA and the Technology License Agreement (“TLA”), copyright infringement, and unfair

competition.  

SCO’s Second Amended Complaint also claims for the first time that Novell’s

distribution of SuSE Linux infringes SCO’s alleged UNIX copyrights, constitutes unfair

competition, and a breach of contract.  SuSE Linux is a version of the Linux operating system

developed by SuSE Linux, GmbH, a wholly-owned subsidiary of Novell.  SCO, SuSe, and two

other Linux vendors (Turbolinux and Conectiva) jointly developed a standard form of the Linux

operating system, referred to as “UnitedLinux.”  In connection with developing UnitedLinux, the

parties entered two contracts: the Master Transaction Agreement (“MTA”), and the UnitedLinux

Joint Development Contract (“JDC”).  These two contracts are collectively referred to as the

UnitedLinux contracts.  

The UnitedLinux members agreed that each member would have a broad license to use
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the technology included in the UnitedLinux Software, including any related intellectual property

rights of the other members.  The contracts provided that “All intellectual property rights related

to the UnitedLinux Software (with the exception of certain “Pre-existing Technology” and

“Enhancements” thereto) shall be assigned by the members to a new company, UnitedLinux,

LLC.  In addition, the contracts provided that “[e]ach member shall have a broad, royalty-free

license to all intellectual property rights in the UnitedLinux Software, entitling each member to

“use, copy, modify, distribute, market, advertise, sell, offer for sale, sublicense . . . in any manner

the Software, including the rights to make derivative works of the Software, to provide access to

the Source Code and/or Object Code to any third party, to incorporate the Software into other

products or bundle the Software with other products for its own business purposes and any other

unlimited right of exploitation.”  The contracts further state that the UnitedLinux Software shall

be subject to any existing “open source” licenses.    

Significant to the present motion before the court, the UnitedLinux contracts require any

disputes arising under the contracts to be “finally and exclusively settled under the Rules of

Arbitration of the International Chamber of Commerce then in force (Rules) by three arbitrators

appointed in accordance with said Rules.”   After SCO asserted claims relating to SuSE in its

Second Amended Complaint, on April 10, 2006, SuSE submitted a Request for Arbitration

against SCO pursuant to the terms of the arbitration clause in the UnitedLinux contracts.  SuSE

contends in the arbitration that the UnitedLinux contracts preclude SCO from asserting that

SuSE Linux infringes any copyrights of SCO because they divested SCO of ownership of any

copyrights in technology included in UnitedLinux, they conferred a broad license on SuSE to use

the technology included in UnitedLinux, and they contained an agreement by SCO that any open
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source code included in UnitedLinux would remain subject to the terms of any open source

license.  Therefore, SuSE has requested a declaration in the arbitration that (1) SCO is precluded

from asserting copyright infringement claims against SuSe and that (2) the UnitedLinux

contracts divested SCO of ownership of any copyrights related to technology included in

UnitedLInux, except for pre-existing technology and enhancements.

DISCUSSION

            Novell contends that the entire case should be stayed in this court pending the arbitration

between SuSE and SCO because, with the exception of SCO’s claim for specific performance,

all of the claims in SCO’s Second Amended Complaint are impacted by the determination of the

parties’ respective rights and obligations under the UnitedLinux contracts.  SCO argues that

Novell has waived its right to arbitrate based upon the course of proceedings in this litigation

and, in any event, its claims are not arbitrable or brought upon any issue referable to arbitration.

Novell brings its motion under Section 3 of the Federal Arbitration Act, which provides:

If any suit or proceeding be brought in any of the courts of the

United States upon any issue referable to arbitration under an

agreement in writing for such arbitration, the court in which such

suit is pending, upon being satisfied that the issue involved in such

suit or proceeding is referable to arbitration under such an

agreement, shall on application of one of the parties stay the trial

of the action, until such arbitration has been had in accordance

with the terms of the agreement, providing the applicant for the

stay is not in default in proceeding with such arbitration.

9 U.S.C. § 3.

SCO first opposes Novell’s motion to stay on the grounds that Novell’s prior actions in

this litigation constitute a default in proceeding with the arbitration.  The Tenth Circuit has set

forth a six-part test for determining whether a party has waived the right to arbitrate:  
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(1) whether the party’s actions are inconsistent with the right to

arbitrate; (2) whether the litigation machinery has been

substantially invoked and the parties were well into preparation of

a lawsuit before the party notified the opposing party of an intent

to arbitrate; (3) whether a party either requested arbitration

enforcement close to the trial date or delayed for a long period

before seeking a stay; (4) whether a defendant seeking arbitration

filed a counterclaim without asking for a stay of the proceedings;

(5) whether important intervening step had taken place; and (6)

whether the delay affected, misled, or prejudiced the opposing

party.

Metz v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 39 F.3d 1482, 1489 (10th Cir. 1994).  

SCO asserts that this test should be applied to the present motion because the case is over

two years old and Novell has owned and controlled SuSE since the commencement of this

litigation.  However, neither of SCO’s prior complaints asserted any claims regarding SuSE or

made any factual allegations regarding SuSE.  Before SuSe was mentioned in the Second

Amended Complaint, SuSe would have had no basis for instituting arbitration proceedings

pursuant to the UnitedLinux contracts and Novell would have had no basis for seeking a stay of

the litigation in this court.  Even though Novell stipulated to SCO’s filing of the Second

Amended Complaint, there are liberal standards applicable to the amendment of complaints

under the Federal Rules of Civil Procedure and such conduct is not, in itself, inconsistent with

the right to arbitrate.  See  Fed. R. Civ. P. 15(a).  Furthermore, there has been little discovery

conducted in this case and none relating to the SuSe claims.  Therefore, the court finds that there

is no basis for finding an inappropriate delay in this case.  

Next, SCO contends that none of its claims are within the scope of the arbitration

clauses.  The parties disagree on the appropriate standards under this issue.  SCO asserts that the

court must determine the scope of the arbitration clause, determine whether the dispute falls
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within the scope of the clause, and then determine if any collateral issues are arbitrable.  See

Cummings v. Fedex Ground Package Sys., Inc., 404 F.3d 1258, 1261 (10th Cir. 2005). 

However, Novell argues that Cummings is a case under Section 4 of the FAA, not Section 3, and

the only issue under Section 3 of the FAA is whether there are issues referable to arbitration.  

The court agrees with Novell that there is a policy distinction between Section 3 and

Section 4 of the FAA.  Besides the difference in the language of the two sections, there is a

relevant distinction between a party seeking to compel an entire dispute to be resolved through

arbitration and a party seeking a stay for purposes of allowing a proper order of decision to

occur.  The present motion is not a motion to compel arbitration and it does not require the court

to determine whether SCO must arbitrate its claims regarding SuSE.  The SuSE litigation has

been instituted and will proceed regardless of this court’s decision on the present motion.  Thus,

the only issue before this court is what claims, or portions of claims, should properly be stayed in

this court pending that ongoing arbitration.  In making that determination, however, the court

finds the analysis in cases brought under Section 4 of the FAA to be instructive and helpful to

the court’s decision under Section 3 to the extent that the analysis overlaps.

There is “a liberal federal policy favoring arbitration agreements,” and “any doubts

concerning the scope of arbitrable issues should be resolved in favor of arbitration.”  Moses H.

Cone Memorial Hosp., 460 U.S. 1, 24-25 (1983).  While courts have broad discretion in staying

litigation of arbitrable issues, courts recognize that arbitration is “a matter of contract and a party

cannot be required to submit to arbitration any dispute which he has not agreed so to submit.” 

Cummings v. Fedex Ground Package Sys., Inc., 404 F.3d 1258, 1262 (10th Cir. 2005).  

SCO argues that none of the claims are arbitrable because none of them fall under the
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narrow scope of the arbitration clauses contained in the UnitedLinux contracts.  SCO contends

that, at most, Novell can claim only a partial, secondary defense to parts of SCO’s claims on the

basis of provisions in the United Linux contracts.  The court, however, has found no case law

stating that under Section 3, the plaintiff’s claims, rather than the defendant’s defenses, must

form the basis for the arbitration.  The language of Section 3 states only that a case has been

brought “on issues referable to arbitration.”  9 U.S.C. § 3.  The court finds that SCO’s claims

regarding SuSE, and Novell’s defenses to those claims under the UnitedLinux contracts clearly

raise issues referable to arbitration.  

Where a court has found that a party’s lawsuit contains some claims that raise arbitrable

issues and others that do not, the court has discretion as to whether it stays the claims that do not

raise arbitrable issues.  See Moses H. Cone, 460 U.S. at 20 n.23.  The Tenth Circuit has stated

that district courts considering a broad stay should determine “whether resolution of [the]

arbitrable claims will have a preclusive effect on the nonarbitrable claims that remain subject to

litigation.”  Riley Mfg. Co. v. Anchor Glass Container Corp., 157 F.3d 775, 785 (10th Cir.

1998).  This is so “especially if the arbitrable issues predominate.”  Id.       

Novell claims that the arbitrable issues predominate.  Novell also asserts that it is highly

likely that the arbitrator’s ruling will have collateral estoppel effect on this litigation.  It is true

that the arbitrator’s determination of whether SCO assigned the copyrights at issue to the

UnitedLinux entity bears on the question of whether SCO owns the copyrights it is suing upon. 

It is also true, however, that a significant portion of SCO’s claims and Novell’s defenses are

based upon the agreements between SCO and Novell—the Asset Purchase Agreement, as

amended (“APA”), and the Technology License Agreement (“TLA”).  Determinations on these
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agreements in this court could have a similarly preclusive effect on the arbitration.  Although

Novell attempts to argue that there is an overlap between its defense of the claims relating to

SuSE and SCO’s claims relating to the APA and TLA, they are distinct in time and based on

entirely separate agreements.  Both require an underlying finding that SCO did, in fact, have

ownership of the copyrights.  But they appear to be factually and legally distinct.  The court,

therefore, cannot conclude that the arbitrable issues predominate.  

The Tenth Circuit has also recognized that “the mere fact that piecemeal litigation results

from the combination or arbitrable and nonarbitrable issues is not reason enough to stay [the]

entire case.”  Riley Mfg., 157 F.3d at 785.  The “litigation must proceed in a ‘piecemeal’ fashion

if the parties intended that some matters, but not others, be arbitrated.”  Coors Brewing Co. v.

Molson Breweries, 51 F.3d 1511, 1517 (10th Cir. 1995).  Because it is possible that the

arbitrator’s ruling could have little effect on the nonarbitrable claims in this case, the court

concludes that only the portions of the claims relating to SuSE should be stayed in this court

pending SuSE’s arbitration.  The claims asserted in relation to the APA and TLA should go

forward.  The claims are distinct enough that it would not be too great of a burden on the parties

to proceed with the litigation and arbitration at the same time.  The case has been on this court’s

docket for over two years.  The case should proceed so that it is ready for trial regardless of the

arbitrator’s ruling on the claims relating to SuSE.  If the arbitration concludes before the parties

are ready for trial in this matter, then the court will address the preclusive effect of the

arbitrator’s ruling on the claims in this case.  If this case is ready for trial before the arbitration

concludes, the court will revisit the issue of whether to stay the trial on the APA and TLA claims

pending the conclusion of the arbitration.  
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CONCLUSION

For the reasons stated above, Novell’s Motion to Stay is GRANTED IN PART AND

DENIED IN PART.  The portions of the claims relating to SuSE are stayed pending arbitration. 

The parties shall proceed to litigate the remaining claims.

DATED this 21st day of August, 2006.

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge













IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

MARTHA GRACZYK,

Plaintiff,

v.

WEIDER NUTRITION GROUP, INC., 

Defendant. 

ORDER

Case No. 2:04CV1065DAK

               Judge Dale A. Kimball 

This case is before the court on the Defendant’s Motion for Reconsideration or

Clarification of this court’s June 16, 2006 Order allowing Plaintiff to conduct additional fact

discovery.  The court concludes that a hearing in this matter would not significantly aid in its

determination of the pending motions.      

When the court issued its June 16, 2006 Order, it was unaware of the number of

depositions that had already been taken in this case and Judge Nuffer’s prior order limiting

depositions to certain identified individuals.  Nevertheless, the court does not believe that

Defendant would be prejudiced in conducting fact discovery after it has filed its motion for

summary judgment.  Defendant will be able to revise its motion at the conclusion of the

discovery period.  In addition, Defendant’s theory of the case is not compromised by further fact

discovery merely because it has been divulged.  

This case, however, does not appear to be so complicated that it would require the



number of depositions that have occurred.  The court finds that it would be appropriate to

conclude the deposition of Mike Duncan.  The court also finds that Plaintiff should be limited to

three additional depositions of the individuals already named.  Plaintiff shall determine the three

most relevant to the case.  

Furthermore, Plaintiff’s subpoena to the Labor Commission easily could have been

served during the prior discovery period.  It also appears to be overly broad.  Plaintiff shall

narrowly restate her subpoena to seek information that could be relevant to this case–every case

involving Weider before the Labor Commission is not appropriate.  If the restated subpoena

remains objectionable to Defendant, it should file an objection regarding the scope of the

subpoena with Magistrate Judge Nuffer.           

 DATED this 21  day of August, 2006.st

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge







D. GILBERT ATHAY (0143)

43 East 400 South

Salt Lake City, Utah 84111

(801) 363-7074

Attorney for Orlin Garcia

_____________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

UNITED STATES OF AMERICA, : ORDER OF CONTINUANCE

Plaintiff, :

v. :

ORLIN GARCIA, : Case No. 2:05CR00280

Defendant. : Judge Dale A. Kimball

______________________________________________________________________________

Based upon the motion of the defendant, Orlin Garcia, through his lawyer, D. Gilbert

Athay, stipulation of Veda Travis, Assistant United States Attorney and good cause appearing, it

is hereby

ORDERED that the sentencing presently scheduled for September 14, 2006 at 3:00 p.m.

be and is hereby continued.  The hearing will be re-scheduled with the cooperation and

availability of counsel for the parties.

Dated this 21st day of August, 2006.

__________________________________________

THE HONORABLE DALE A. KIMBALL

UNITED STATES DISTRICT COURT JUDGE
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CERTIFICATE OF SERVICE

I hereby certify that on August 18, 2006, I electronically filed the foregoing with the Clerk of the

Court using the CM/ECF system which sent notification of such filing to the following:

Veda Travis

Assistant United States Attorney

185 South State St. #400

Salt Lake City, Utah 84111 

/s/ Heather M. Stokes                                 

Heather M. Stokes

























IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

BRYAN L. TRAVIS, SCHEDULING ORDER

                               Plaintiff,       Case No. 2:05-CV-269 DB 

      vs.  District Judge Dee Benson

PARK CITY MUNICIPAL CORP.,

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge held an Initial Pretrial

Conference on August 16, 2006.  No appearance for plaintiff.  Trystan Smith and David Mull

present for defendants.  The following matters are scheduled.  The  times and deadlines set

forth herein may not be modified without the approval of the Court and on a showing of good

cause.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? No

b. Has Attorney Planning Meeting Form been submitted? Not Agreed

c. Was 26(a)(1) initial disclosure completed? 8/31/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party No Limit

f. Maximum requests for production by any Party to any

Party

No Limit



3. AMENDMENT OF PLEADINGS/ADDING PARTIES1

a. Last Day to File Motion to Amend Pleadings 2/28/07

b. Last Day to File  Motion to Add Parties 2/28/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS2

a. Plaintiff 4/30/07

b. Defendant 5/30/07

c. Counter Reports 6/15/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 4/30/07

            Expert discovery 7/30/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 8/15/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on

d. Settlement probability: Unknown

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  3

Plaintiffs 11/21/07

Defendants 12/17/07

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)



2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid

gaps and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any

special equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Travis v Park City  205cv269DB  081606 asb.wpd

DATE

c. Special Attorney Conference  on or before 12/21/075

d. Settlement Conference  on or before6

e. Final Pretrial Conference 1/2/08 2:30 p.m.

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 3 Days 1/14/08 8:30 a.m.

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 21 day of August, 2006.

BY THE COURT:

                       s/David Nuffer              

David Nuffer

          U.S. Magistrate Judge
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______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JUDITH W. MAYNARD,

Plaintiff,

v.

BRYAN W. CANNON, P.C.,

Defendant.

MEMORANDUM DECISION 

AND ORDER

Case No. 2:05CV335DAK

 

This matter is before the court on Defendant’s Motion for Summary Judgment pursuant

to Rule 56 of the Federal Rules of Civil Procedure and Motion for Judgment on the Pleadings

pursuant to Rule 12 of the Federal Rules of Civil Procedure.  The court held a hearing on the

motions on June 22, 2006.  At the hearing, Plaintiff was represented by Ronald Ady, and

Defendant was represented by Drew B. Quinn.  At the hearing, the court allowed the parties to

file supplemental briefs on certain issues.  Both parties have filed their briefs, and the court has

reviewed them.  Having fully considered the memoranda submitted by the parties and the facts

and law relevant to these motions, the court enters the following Memorandum Decision and

Order. 

BACKGROUND

Plaintiff Judith Maynard brought this case under the Fair Debt Collections Practices Act

(“FDCPA”) against Defendant Bryan Cannon, who was hired by Household Finance
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Corporation to collect on Plaintiff’s mortgage debt.  Household Finance told Cannon that the

mortgage debt was in default.  Household Finance transferred the debt to Cannon as successor

trustee on March 18, 2004.  Cannon filed a Notice of Default with the Salt Lake County

Recorder on March 22, 2004.  On March 25, 2004, Cannon sent a copy of the Notice of Default

to Maynard which listed the amount of the original principle amount of the mortgage, the name

of the Creditor, and a statement that if Maynard notified Cannon of a dispute of the debt within

thirty days, Cannon would obtain verification of the debt.  

            On April 7, 2004, Maynard timely wrote to Cannon disputing the debt and listing several

problems that she had encountered with Household Finance.  She stated that she had been trying

to refinance the mortgage for years and had previously had to get the Utah Attorney General’s

Office involved to get a payoff amount because Household Finance would not provide her with

the amount.  She also requested several items of information, such as the current balance on the

mortgage, as well as the original loan documents and a payment history on the loan.  

In response to Maynard’s dispute letter, Cannon replied by letter affirming the original

balance of the mortgage and enclosing a copy of the original Deed of Trust, Loan Agreement and

closing documents.  Cannon also informed Maynard that he was forwarding her request for other

information along to Household Finance so that they could provide that information. 

Maynard wrote another letter to Cannon stating that his response was inadequate and

explaining why she required a present mortgage balance and payment history.  Cannon did not

respond and had no further communication with Maynard.  He also had no further

communication with Household Finance about Plaintiff until June 15, 2004, when he was

notified by email that Maynard and the Household Finance had reached a settlement.  Cannon
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then dictated a letter to the County Recorder and sent a request of cancellation of the Notice of

Default.  The request was executed by the County Recorder’s office on June 25, 2004.

DISCUSSION

Cannon brought a motion for summary judgment based on compliance with the FDCPA

and a subsequent motion for judgment on the pleadings based on the statute of limitations. 

Because the motion for judgment on the pleadings raises jurisdictional issues, the court will

analyze it before it proceeds to the FDCPA issues raised in the motion for summary judgment. 

Motion for Judgment on the Pleadings

Cannon argues that Maynard’s case is barred by the statute of limitations contained in the

FDCPA.  The FDCPA statute of limitations states:

(d) Jurisdiction

An action to enforce any liability created by this subchapter

may be brought in any appropriate United States District Court

without regard to the amount in controversy, or in any other court

of competent jurisdiction, within one year from the date on which

the violation occurs.  

15 U.S.C. § 1692.  The Complaint in this case was filed April 11, 2005.  Therefore, for purpose

of the one-year statute of limitations, some of the pertinent dates occurred before and after the

one-year period.  The Notice of Default and the mailing of the Notice along with Cannon’s

initial letter to Maynard happened in March 2004.  Whereas, Cannon’s letter sent in response to

Maynard’s letter disputing the debt and requesting information occurred on April 12, 2004.  In

addition, the Notice of Default was never amended or corrected and was not withdrawn until

June 25, 2004.  

Cannon contends that the alleged violation is the recording of the Notice of Default,

which occurred more than one year before Maynard filed her Complaint, and that any other
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alleged violations would relate back to the date of the Notice of Default or the original March

2004 letter.  Maynard argues that Cannon’s April 12, 2004 response letter was a violation of the

FDCPA and his failure to withdraw or correct the amount on the Notice of Default was a

continuing violation until it was withdrawn in June 2004.  In any event, Maynard asserts that

Cannon waived his statute of limitations defense by failing to assert it as an affirmative defense

in his Answer.  

Rule 8(c) of the Federal Rules of Civil Procedure specifically states that the statute of

limitations is an affirmative defense that must be set forth in the defendant’s responsive pleading

or it is waived.  Cannon argues, however, that because the FDCPA statute of limitations is

entitled “jurisdiction,” it is a jurisdictional condition precedent to the action, not just an

affirmative defense.  Therefore, he contends that the jurisdictional issue can be raised at any

time.  

The Tenth Circuit has not specifically addressed whether the FDCPA’s statute of

limitations is a jurisdictional condition precedent.  But many other circuit and district courts have

addressed the issue.  While there are some cases finding that the FDCPA’s statute of limitations

is jurisdictional, the majority of courts, and all of the courts that have fully analyzed the issue,

have determined that the statute of limitations is not jurisdictional.  See, e.g., Marshal-Mosby v.

Corporate Receivables, Inc., 205 F.3d 323, 327 (7th Cir. 2000); Clark v. Bonded Adjustment Co.,

Inc., 176 F. Supp. 2d 1062, 1066 (E.D. Wash. 2001); Salgado v. Harvard Collection Servs., Inc.,

2004 WL 2011399, at *1 (N.D. Ill. July 17, 2001).  While the statute of limitations includes the

title “jurisdiction,” in the United States Code, it was enacted with that title by Congress.  See

Fair Debt Collection Practices Act, Pub. L. No. 95-109, § 813(d), 91 Stat. 874, 881 (1977). 
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Therefore, courts have disregarded the heading given to subsection (d) in the codification when

analyzing whether the time limit in the FDCPA is jurisdictional.  See Clark, 176 F. Supp. 2d at

1068 (“[T]he Code cannot prevail over the Statutes at Large when the two are inconsistent.”).  

In addition, there is a rebuttable presumption that statutory time limits are not

jurisdictional.  See Irwin v. Dept. of Veterans Affairs, 498 U.S. 89, 95-95 (1990).  In Youren v.

Tintic School District, 343 F.3d 1296 (10th Cir. 2003), the Tenth Circuit looked at similarly

permissive language in a federal statute of limitation and concluded that such permissive

language did not constitute a jurisdictional condition precedent.  Id. at 1303.  Therefore, the

court concludes that the statute of limitations contained in the FDCPA is not jurisdictional. 

Rather, it is only an affirmative defense and must be pled or it is waived.  

Cannon argues that even though he did not assert the statute of limitations as an

affirmative defense in his Answer, the court should allow him to amend his answer if it is

necessary.  Because the court finds that the statute of limitation does not bar Maynard’s claims, it

is unnecessary for Cannon to amend his Answer.  The focus of Maynard’s complaints is

Cannon’s inadequate response after she sent her dispute letter.  Cannon failed to verify the

correct amount of the debt or provide Maynard with the requested information.  He also failed to

take any action with respect to the Notice of Default until the dispute was settled.  The only

FDCPA violation Maynard alleges that is outside of the one-year period is the filing of the

Notice of Default.  However, the Notice of Default remained unchanged, and Cannon failed to

withdraw it, well into the limitations period.  

In addition, in Johnson v. Riddle, 305 F.3d 1107, 1115 (10th Cir. 2002), the Tenth Circuit

found that the statute of limitation did not begin to run until the collector served the consumer
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with the summons in a wrongful collection action.  It suggests that the statute of limitation does

not run until the collector takes the last action it can to comply with the FDCPA.  Under that

reasoning, Cannon could have withdrawn the Notice of Default at any time after he received

Maynard’s letter disputing the debt.  The Notice of Default continued to publish an incorrect

debt amount well into the limitations period.  Therefore, the court concludes that Maynard’s

claims regarding the inadequacy of Cannon’s response and failure to withdraw or correct the

Notice of Default after her letter disputing the debt are not barred by the one-year statute of

limitation.

Motion for Summary Judgment

In his Motion for Summary Judgment, Cannon argues that the undisputed facts

demonstrate that he cannot be liable as a matter for any violation of the FDCPA because he

followed the Act’s provisions.  Maynard, however, argues that there were several violations of

the FDCPA.  The main violations she asserts are the failure of Cannon to respond adequately to

her dispute letter and his failure to withdraw or correct the Notice of Default after her dispute

letter.   

After receiving the notice required by the FDCPA, Maynard sent Cannon a letter

disputing the debt, making numerous complaints about the lender, describing the history of the

dispute, and requesting information and accountings associated with the loan and her payment

history on the loan.  Cannon’s response merely affirmed the original principle amount of the loan

and provided Maynard with copies of the original loan documents.  Although the debt had been

transferred to Cannon as the successor trustee, he forwarded Maynard’s letter to the lender and

informed Maynard that the lender would provide her with the requested information.  After this
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communication, Cannon did not have any further communication with Maynard or the lender

until he was notified that the matter had been settled.  Cannon claims that Section 1692g(b) of

the FDCPA prohibits further contact with the debtor on the debt has been disputed.         

The court finds that Cannon’s actions are far from a clear-cut compliance with the

FDCPA.  The Tenth Circuit has stated that “[b]ecause the FDCPA . . . is a remedial statute, it

should be construed liberally in favor of the consumer.”  Johnson v. Riddle, 302 F.3d 1107, 1117

(10th Cir. 2002).  Under Section 1692g(b), if the consumer requests the debt collector to verify

the debt, the debt collector must cease collection of the debt until the requested information is

mailed to the consumer.  This provision cannot be read to mean that Cannon only requirement

was to verify the fact that Maynard in fact had a mortgage and to again restate the original

amount of the mortgage.  Maynard had been paying on the mortgage for years.  Her letter

disputing the debt informed Cannon of the history of the dispute and problems Maynard had

faced with the lender.  For the FDCPA to make any sense, Cannon’s response and responsibility

in verifying the debt was to provide the amount of the debt.  

Cannon argues that he was not required under state or federal law to provide the current

balance of the debt and that he never claimed that the original amount of the mortgage was the

outstanding balance at the time he sent either letter.  However, the first item Section 1692g(a)

requires the debt collector to provide is “the amount of the debt.”  Thus, Section 1692g(b)’s

requirement that the debt collector verify the debt clearly encompasses a verification of the

amount of the debt.  If Maynard had elected to cure the alleged default by refinancing her home,

a proper statement of the mortgage debt remaining was essential.  A consumer should not be left

guessing as to the amount of the debt as occurred in this case.      
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In addition, Section 1692g(b) could also be read to require Cannon to withdraw the

Notice of Default or correct the amount of the debt on the Notice after receiving Maynard’s

letter.  Section 1692g(b) requires the collector to cease collection on the debt until the collector

provides the consumer with a verification of the debt.  Cannon argues that this language did not

require him to withdraw the Notice of Default because it had already been done.  However, the

continuing publication of the Notice of Default was a continuing attempt at collecting the debt. 

It was clearly being used as a means to collect on the debt.  It also appears to have been in

violation of Section 1692f of the FDCPA because it was an attempt to collect a debt in an

amount not permitted by law.  

Accordingly, the court cannot conclude that Cannon complied with the provisions of the

FDCPA as a matter of law.  The court, therefore, denies Cannon’s Motion for Summary

Judgment. 

CONCLUSION

Based on the above reasoning, Defendants’ Motion for Judgment on the Pleadings is

DENIED and Defendant’s Motion for Summary Judgment is DENIED.

  DATED this 21  day of August, 2006.st

                                                       

DALE A. KIMBALL

United States District Judge



SHAWN McGARRY – #5217

KIPP AND CHRISTIAN, P.C.

Attorney for Defendant Barr Laboratories, Inc.

10 Exchange Place, 4  Floorth

Salt Lake City, Utah   84111

(801) 521-3773

UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

CARRIE OWENS AND JARROD OWENS,

Plaintiffs,

vs.

BARR LABORATORIES, INC. and JOHN

DOES I-X,

Defendants.

Case No. 2:05CV00491 DAK

ORDER OF DISMISSAL

WITH PREJUDICE

Pursuant to Stipulation of the parties and the Court being fully advised in the premises it

is hereby ORDERED, ADJUDGED, AND DECREED as follows:

1. That the Complaint of plaintiffs Carrie Owens and Jarrod Owens against

defendant Barr Laboratories, Inc. and John Does I-X shall be and is hereby dismissed with

prejudice and upon the merits.

2. That each party is to bear their own costs and expenses.
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DATED this 21st day of August, 2006.

BY THE COURT:

____________________________________

JUDGE DALE A. KIMBALL

APPROVED AS TO FORM:

NIELSEN & SENIOR, P.C.

______/S/_________________________

PATRICIA L. LATULIPPE

Attorney for Plaintiffs









Stephen F. Rohde, Esq. (Pro Hac Vice)

ROHDE & VICTOROFF

1880 Century Park East, Suite 411

Los Angeles, CA 90067

Tel: (310) 277-1482

Fax: (310) 277-1485

Ira P. Rothken, Esq. (Pro Hac Vice)

ROTHKEN LAW FIRM

1050 Northgate Drive, Ste. 520

San Rafael CA 94903

Tel: (415) 924-4250

Fax: (415) 924-2905

Gregory A. Piccionelli, Esq. (Pro Hac Vice)

Robert A. Sarno, Esq. (Pro Hac Vice)

PICCIONELLI & SARNO

1925 Century Park East, Suite 2350

Los Angeles CA 90067

Tel: (310) 553-3375

Fax: (310) 553-5190

Jerome Mooney, Esq. (Utah Bar No. 2303)

Mooney Law Firm

50 W. Broadway, #100

Salt Lake City UT 84101

Tel: (801) 364-6500

Fax: (801) 364-3406

Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

FREE SPEECH COALITION, INC., A California

Not-For-Profit Trade Association, 

On Its Own Behalf and On Behalf of Its Members,

Plaintiff,

vs.

MARK SHURTLEFF in his official capacity as Utah

Attorney General of the State of Utah; KEVIN V.

OLSEN, in his official capacity as the Director of the

Division of Consumer Protection in the Utah

Case No. 2:05-cv-00949

           ORDER

    Judge Dale A. Kimball



Department of Commerce, UNSPAM REGISTRY

SERVICES, INC., a Delaware corporation

Defendants.

Plaintiff’s motion for filing a lengthy memoranda is granted.  Plaintiff may file a

memorandum in support of its motion for Preliminary Injunction of up to forty-two (42) pages in

length.

Dated this 21st day of August, 2006.

BY THE COURT

________________________

DALE A. KIMBALL

District Court Judge







































































IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AIRPORT CONSULTING SERVICES

INTEGRATED, LLC, a Utah limited

liability company,

Plaintiff,

vs.

PREMIUM SERVICES

MANAGEMENT, LLC, a Georgia

limited liability company, 

 

Defendant. 

MEMORANDUM DECISION AND

ORDER

Case No.  2:06CV00102DAK

This matter is before the court on Defendant Premium Services Management, LLC’s

(“PSM”) Motion to Dismiss For Lack of Personal Jurisdiction, or, In the Alternative, Motion To

Transfer.  The court held a hearing on the motion on June 20, 2006.  At the hearing, Thomas N.

Crowther represented Plaintiff Airport Consulting Services Integrated, LLC (“ACSI”).  Evelyn

Furse and Julie Edwards represented PSM.  Before the hearing, the court carefully considered

the memoranda and other materials submitted by the parties.  Since taking the motion under

advisement, the court has further considered the law and facts relating to the motion.  Now being

fully advised, the court renders the following Memorandum Decision and Order. 

BACKGROUND

This matter arises out of efforts to reduce costs in the curbside baggage services for the
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United States airline industry.  Traditionally, the airline industry uses a non-fee based curbside

baggage service for its customers, the cost of which is paid for by the airlines (the “Traditional

Service Method”).  In 1995, ACSI, a Utah limited liability company, developed a new method

(the “ACSI Service Method”), the cost of which is paid by airline customer fees, not by the

airlines, which results in a savings to the airlines.  

PSM, a Georgia limited liability company, is a provider of the Traditional Service

Method to multiple airlines around the country.  PSM provided the Traditional Service Method

to United Airlines’ passengers at several airports, including Los Angeles International Airport

(“LAX”).  United Airlines became aware of the ACSI Service Method and its potential cost

savings.  As a result, in 2003, United Airlines unsuccessfully attempted direct negotiations with

ACSI to provide the ACSI Service Method to its customers at LAX.  United asked ACSI to

assist PSM with the baggage services it provided to United, but ACSI was not willing to give

away its business methods or ideas to PSM.

Undeterred, in December 2004, Al Johnson (“Johnson”), a PSM representative, contacted

Howard Cooper (“Cooper”), a member manager of ACSI, in Utah by telephone, and told Cooper

that United Airlines advised Johnson that PSM was not performing satisfactorily at LAX and

that PSM may lose the baggage service contract at LAX.  Johnson also told Cooper that both

United and PSM knew about of ACSI’s Service Method.  Johnson specifically requested 90 days

of paid consulting services from ACSI to assist PSM in developing a service like ACSI’s Service

Method.  Cooper advised Johnson that because ACSI and PSM were competitors, ACSI would
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only disclose the ACSI Service Method if PSM would agree to a long term partnership

arrangement.  PSM agreed.  Johnson, on behalf of PSM requested a partnership contract with

ACSI (the “Contract”).  During contract negotiations, PSM’s representatives did not visit Utah. 

ACSI prepared the Contract and sent it to PSM in Georgia, where PSM signed and returned the

Contract to ACSI in Utah.  It is of little consequence that the Contract pertained only to airports

in California, Illinois and New Jersey and did not require performance in Utah.  

 After the parties executed the Contract, ACSI disclosed to PSM the details of the ACSI

Service Method.  PSM and ACSI successfully implemented the ACSI Service Method for United

Airlines at the Tampa, Florida Airport.  Due to the success in Florida, United Airlines had the

ACSI Service Method implemented at airports in Los Angeles, San Francisco and Chicago.

The Contract and the relationship between PSM and ACSI was to continue as long as

PSM used the ACSI Service Method, but PSM allegedly terminated the Contracted by sending

written notice to ACSI in Utah.  ACSI claims that PSM continues to use the ACSI Service

Method despite the Contract termination, in violation of the Contract. 

STANDARD OF REVIEW

In ruling on a motion to dismiss under Federal Rule of Civil Procedure 12(b), a court

must determine whether the factual allegations in the complaint, if true, would entitle the

plaintiff to a legal remedy.  See Conley v. Gibson, 355 U.S. 41, 45-46 (1957).  Dismissal is

appropriate only when “the plaintiff can prove no set of facts in support of his claims to entitle

him to relief.”  Cottrell, Ltd. v. Biotrol Int’l, 191 F.3d 1248, 1251 (10th Cir. 1999).  Granting a

defendant’s motion to dismiss is a “harsh remedy which must be cautiously studied, not only to

effectuate the spirit of the liberal rules of pleading but also to protect the interests of justice.”  Id. 
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(quotations omitted).  

DISCUSSION

PSM seeks to dismiss ACSI’s Complaint contending that this court lacks jurisdiction

over PSM. In the alternative, PSM argues this case should be transferred to the U.S. District

Court for the Northern District of Georgia pursuant to 28 U.S.C. § 1631 for lack of jurisdiction,

or pursuant to 28 U.S.C. § 1404 for the convenience of the parties and witnesses.  Whether this

court may exercise jurisdiction over PSM or should transfer pursuant to 28 U.S.C. § 1404 are

separate inquiries.  We address these questions below. 

A. Jurisdiction

Turning to jurisdiction, PSM contends that this court lacks personal jurisdiction over it.

When a court’s jurisdiction is contested on a motion to dismiss under Federal Rule of Civil

Procedure 12(b), a plaintiff bears the burden of establishing personal jurisdiction over the

defendant.  See OMI Holdings, Inc. v. Royal Ins. Co. of Canada, 149 F.3d 1086, 1091 (10th Cir.

1998); Systems Designs, Inc. v. New Customware Co., Inc., 248 F. Supp 2d. 1093, 1095 (D. Utah

2003).  In the preliminary stages of litigation, the plaintiff’s burden is only to establish a prima

facie case that jurisdiction exists, Hafen v. Strebeck, 338 F. Supp 2d. 1257, 1260 (D. Utah 2004); 

Electronic Realty Assoc. v. Vaughan, 897 F. Supp. 521, 521 (D. Kansas 1995) (citing McNutt v.

General Motors, 298 U.S. 178, 189 (1936)); see also Soma Medical Int’l v. Standard Chartered

Bank, 196 F.3d 1292, 1295 (10th Cir. 1995), and this burden is light.  Vaughan, 897 F. Supp. at

521.  All factual disputes are resolved in favor of the plaintiff when determining the sufficiency

of plaintiff’s showing.  See Purco Fleet Servs., Inc. v. Towers, 38 F. Supp 2d. 1320, 1322 (D.

Utah 1999);  Wenz v. Memory Crystal, 55 F.3d 1503, 1505 (10th Cir. 1995).



Under Utah’s long-arm statute, the court has personal jurisdiction over a defendant1

based on either (1) the transaction of any business within Utah or (2) the causing of any injury

within Utah.  Utah Code Ann. §78-27-24.

5

In addition, “[i]t is well settled that to obtain personal jurisdiction over a nonresident

defendant in a diversity action, a plaintiff must show that jurisdiction is legitimate under the laws

of the forum state and that the exercise of jurisdiction does not offend the due process clause of

the Fourteenth Amendment.”  Hafen, 338 F. Supp 2d. at 1260 (quoting Soma Medical, 196 F.3d

at 1295).  The Utah Supreme Court stated that it “frequently make[s] a due process analysis first

because any set of circumstances that satisfies due process will also satisfy the long-arm

statute.”   Id.  at 1298 (internal quotations omitted); see also Boggiano v. OfficialCitySites.Org,1

2006WL 1044363, *1 (D. Utah April 17, 2006) (quoting Systems Designs, 248 F. Supp 2d. at

1097 (same).  Thus, a court may exercise personal jurisdiction over a nonresident defendant only

so long as there exist ‘minimum contacts’ between the defendant and the forum state.  See

World-Wide Volkswagen Co. v. Woodson, 444 U.S. 286, 291, 100 S. Ct. 559, (1980).  The

“minimum contacts” standard may be met by a finding of either general jurisdiction or specific

jurisdiction over the defendant.  Boggiano, 2006 WL 1044363 at *1.  

Neither party contests that general jurisdiction is inappropriate in this matter.  Therefore,

this court must determine whether specific jurisdiction exists over PSM under the facts of this

case.  “The evaluation of specific jurisdiction in Utah mandates a three-part inquiry: (1) the

defendant’s acts or contacts must implicate Utah under the Utah long-arm statute; (2) a ‘nexus’

must exist between the plaintiff’s claims and the defendant’s acts or contacts; and (3) application

of the Utah long-arm statute must satisfy the requirements of federal due process.”  Soma
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Medical, 196 F.3d at 1297 (internal quotations omitted); Hafen, 338 F. Supp 2d. at 1260.  The

Utah legislature has declared that the long-arm statute must be interpreted broadly “‘so as to

assert jurisdiction over nonresident defendants to the fullest extent permitted by the due process

clause of the Fourteenth Amendment to the United States Constitution.’” Soma Medical, 196

F.3d at 1297 (quoting Utah Code Ann. § 78-27-22; Starways, Inc. v. Curry, 980 P.2d 204, 206

(Utah 1999)).  

The minimum contacts necessary for specific personal jurisdiction are established if the

defendant has purposefully directed his activities at residents of the forum state and the litigation

results from alleged injuries that arise out of or relate to those activities.  See Soma Medical, 196

F.3d at 1298.  If the defendant’s activities create sufficient minimum contacts, courts then

consider whether the exercise of personal jurisdiction over the defendant offends traditional

notions of fair play and substantial justice.  Id.  The “minimum contacts” necessary for specific

personal jurisdiction are established “if the defendant has ‘purposefully directed’ his activities at

residents of the forum and the litigation results from alleged injuries that “arise out of or relate to

those activities.”  OMI Holdings, Inc., 149 F.3d at 1091 (quoting Burger King Corp. v.

Rudzeqicz, 471 U.S. 462, 472 (1985)).

ACSI’s Complaint alleges that PSM “transacted business” and “caused an injury” in Utah

under Utah’s long-arm statute based on PSM’s telephone conversations, email, fax, and mail

correspondence.  Utah Code Ann. §78-27-24(1), (2) (2002).  Utah’s long-arm statute provides, in

pertinent part as follows:

Any person . . . who in person or through an agent does any of the following

enumerated acts, submits himself . . . to the jurisdiction of the courts of this state

as to any claim arising out of or related to: 
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(1) the transaction of any business within this state;

(2) . . .which affect persons or business within the state . . .

Id.

“The words ‘transacting business’ means activities of a non-resident person in this state

which ‘affect persons or business within the state.’”  Hafen, 338 F. Supp 2d. at 1260.  These

terms are to be “expansively interpreted such that ‘a person may transact business within the

state despite an absence of physical presence in Utah.’” Id. (quoting Nova Mud Corp. v.

Fletcher, 648 F. Supp. 1123, 1126 (D. Utah 1986)).   The Utah Legislature intended the long-

arm statute to be broadly interpreted “so as to assert jurisdiction over nonresident defendants to

the fullest extent permitted by the due process clause of the Constitution.”  Utah Code Ann. §78-

27-22; see also Starrways, 980 P.2d at 206. 

ACSI claims that PSM has multiple contacts that are purposefully directed at or arise out

of its activities with ACSI in Utah in connection with the Contract and the ACSI Service

Method.  ACSI alleges that PSM initiated the initial phone call to Cooper requesting assistance

and use of the ACSI Service Method, as well as daily telephone conversations between PSM and

ACSI between December 2004 and August 24, 2005.  ACSI claims that at least 50 email

messages were exchanged between PSM and ACSI regarding the Contract and the ACSI Service

Method, 22 of which were initiated by Johnson and sent to Cooper in Utah.  ACSI alleges that

PSM sent daily written baggage and shift reports to ACSI in Utah by additional emails for the

San Francisco Airport operations and by fax on a weekly basis from the other three airport

locations. PSM provided monthly remittance statements to ACSI in Utah regarding expenses and
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profits, and sent weekly baggage reports to ACSI in Utah.  And, PSM paid ACSI its expenses

and share of profits by checks sent to ACSI in Utah.  

PSM argues that although telephone calls and correspondence may provide sufficient

minimum contacts “the exercise of jurisdiction depends on the nature of those contacts.”  Rambo

v. American Southern Ins. Co., 839 F.2d 1415, 1418 (10th Cir. 1988).  However, “[i]n proper

circumstances, even a single letter or telephone call to the forum state may meet due process

standards.”  Id.  “The proper focus for analyzing these contacts is whether they represent an

effort by the defendant to ‘purposefully avail [himself] of the privilege of conducting activities

within the forum State.”  Id. at 1419.

“The cases make clear that it is the quality or nature of the communications that matter,

not the quantity.”  Hafen, 338 F. Supp 2d. at 1261.  In this case, ACSI sufficiently alleges both

quantity and quality of PSM’s contacts with Utah to state a prima facie case that jurisdiction

exists.  PSM intentionally reached out to transact business with ACSI in Utah.  Because PSM’s

actions form the basis of ACSI’s claims, this court concludes that they establish the requisite

minimum contacts to satisfy due process. 

If PSM’s activities create sufficient minimum contacts, the court then considers “whether

the exercise of personal jurisdiction over the defendant offends ‘traditional notions of fair play

and substantial justice.’” OMI Holdings, Inc., 149 F.3d at 1091 (quoting Asahi Metal Indus. Co.

v. Superior Court of California, 480 U.S. 102, 113 (1987)).   The central inquiry into such a

determination is “the relationship of the defendant, the forum, and the litigation to each other.” 

Keeton v. Hustler Magazine, Inc., 465 U.S. 770 (1977).  “In Keeton, the Court further indicated

that the ‘fairness’ of requiring a defendant who is not a resident of the forum state to appear in
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the forum depends in part on the expressed public policy interest of the forum state, noting the

particular interest a forum state in connection with tort claims.”  Berrett v. Life Ins. Co. of

Southwest, 623 F. Supp. 946, 951 (D.Utah 1985).

PSM argues that it would not comport with notions of fair play to require defending in a

forum in which it only has a slight connection.  PSM admits however, that there are few forums

in which it has substantial connections, and not even the forums to which the Contract pertained 

would be more convenient than Utah.  Therefore, ACSI argues that the balance of the equities

weigh in favor of finding jurisdiction over PSM in Utah.  There is a substantial and fundamental

link between ACSI’s claims and PSM’s contacts with Utah.  The claims arise directly out of

PSM’s contacts with ACSI in Utah regarding the negotiating and eventually entering into the

Contract.  But for the benefits of modern technology, PSM would not have been able to have

transacted business with ACSI without undue hardship.  Therefore, this court concludes that the

exercise of jurisdiction over PSM in matter comports with traditional notions of fair play and

substantial justice.  Based on the above reasoning, the court concludes that jurisdiction is proper

in this court under due process standards and Utah’s long-arm statute.  Accordingly, PSM’s

motion to dismiss for lack of personal jurisdiction is denied. 

B. Transfer of Venue

PSM requests, in the alternative, that this court transfer the case to the Northern District

of Georgia pursuant to 28 U.S.C. §§ 1631 for lack of jurisdiction and 1404(a) for the

convenience of the parties and witnesses.  Because the court decides jurisdiction exists in this

case, section 1631 is inapplicable. 

Section 1404(a) provides that venue may be transferred for the convenience of parties
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and witnesses.  A presumption exists that a plaintiff has chosen a proper forum and “substantial

deference” should be given to the plaintiff’s decision.  See Frontier Fed. Sav. & Loan v. Nat’l

Hotel Corp., 675 F. Supp. 1293, 1301 (D. Utah 1987).  Because jurisdiction exists, the court will

presume that ACSI has chosen a proper forum.  Accordingly, PSM’s motion to transfer venue is

denied. 

CONCLUSION

Based upon the above reasoning, IT IS HEREBY ORDERED that PSM’s Motion to

Dismiss or For Transfer of Venue is DENIED.

DATED this 21th day of August, 2006.

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge





Please refer to Paragraph 3 of the Joint Attorney Planning Meeting Report.  Discovery1

will only be allowed if deemed necessary by the court after motion by one or more of the parties.

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH CENTRAL DIVISION

Jeffrey A. Feldman, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No.  2:06-CV-00315-PGC

      vs.  District Judge Paul G. Cassell

Prudential Insurance Co. Of America,

et al., 

                                Defendants.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel.  The following matters are scheduled.  The  times and deadlines set forth

herein may not be modified without the approval of the Court and on a showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for September 13, 2006, at 1:30 p.m.

is VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 08/14/06

b. Has Attorney Planning Meeting Form been submitted? 08/14/06

c. Was 26(a)(1) initial disclosure completed? 08/26/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s)      1

b. Maximum Number of Depositions by each Defendants       

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

      



d. Maximum Interrogatories by any Party to any Party        

e. Maximum requests for admissions by any Party to any Party        

f. Maximum requests for production by any Party to any Party        

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 10/13/06

b. Last Day to File  Motion to Add Parties 10/13/06

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff see fn 1

b. Defendant see fn 1

c. Counter reports see fn 1

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery see fn 1

            Expert discovery see fn 1

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 1/18/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 1/4/07

d. Settlement probability: fair

7. TRIAL AND PREPARATION FOR TRIAL: 

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 4/13/07

Defendant 4/27/07

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before5 5/11/07



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. The identity of experts and the subject of their testimony shall be disclosed as soon as an expert is retained

or, in the case of an employee-expert, as soon as directed to prepare a report.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid

gaps and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any

special equipment or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must

ensure that a person or representative with full settlement authority or otherwise authorized to make decisions

regarding settlement is available in person or by telephone during the Settlement Conference. 

d. Settlement Conference  on or before6 5/25/07

e. Final Pretrial Conference 3:00 p.m. 6/7/07

f.      Trial Length Time Date

i.  Bench Trial 2 Days 8:00 a.m. 6/25/07

ii.  Jury Trial

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding Daubert

and Markman motions to determine the desired process for filing and hearing

of such motions.  All such motions, including Motions in Limine should be

filed well in advance of the Final Pre Trial.  Unless otherwise directed by the

court, any challenge to the qualifications of an expert or the reliability of

expert testimony under Daubert must be raised by written motion before the

final pre-trial conference.

Dated this 21   day of August, 2006.st

BY THE COURT:

      s/David Nuffer                 

   David Nuffer                          

          U.S. Magistrate Judge





IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH -- CENTRAL DIVISION

__________________________________________

EDJE,

Plaintiff, ORDER TO SHOW CAUSE

vs.

ATLANTIS ENTERPRISES, Civil No. 2:06-cv-00319 DAK

Defendant.

__________________________________________

Plaintiff is hereby ordered to show cause why this case should not be dismissed

with prejudice as service of process has not been completed within 120 days, pursuant to

F.R.C.P. 4(m).  The file indicates no activity since the complaint was filed on April 17, 2006. 

Plaintiff is directed to respond in writing within 15 days from the date of this order and inform

the Court of the status of the case and intentions to proceed.  Failure to do so will result in

dismissal of the case.

Dated this 21st day of August, 2006.

      Dale A. Kimball

      United States District Judge



IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

MARSHALL DENNIS,

Plaintiff, SCHEDULING ORDER

vs.

JO ANNE BARNHART, Commissioner of

Social Security,

Case No. 2:06-CV-00478 PGC

Defendant.

The court establishes the following scheduling order:

1. The answer of the Defendant and the Administrative Record is on file. 

2. Plaintiff’s brief should be filed on or before October 6, 2006. 

3. Defendant’s answer brief should be filed on or before November 10, 2006.

4. Plaintiff may file a reply brief on or before December 1, 2006.  

5. Oral argument will not be heard unless required at time of filing first brief by either party

and upon good cause shown.  

DATED 21st day of August 2006.  

BY THE COURT: 

                                                        

Honorable Paul G. Cassell

United States District Court









IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH CENTRAL DIVISION

UNITED STATES OF AMERICA, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:06cv00512

      vs.  District Judge Dee Benson

FIFECO, INC, a Utah corporation, and

NORMAN FIFE, an individual,

                                Defendants.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel.  The following matters are scheduled.  The  times and deadlines set forth

herein may not be modified without the approval of the Court and on a showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for September 13, 2006, at 9:30 a.m.

is VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

a. Was Rule 26(f)(1) Conference held?  Yes. 08/14/06

b. Has Attorney Planning Meeting Form been submitted? Yes. 08/14/06

c. Was 26(a)(1) initial disclosure completed? To be completed 09/13/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

8

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party 25

f. Maximum requests for production by any Party to any Party 50

g. Maximum Rule 34 Requests for Inspection/Entry upon land 5



3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings     Plaintiff 12/30/06

Defendant 01/30/07

b. Last Day to File  Motion to Add Parties Plaintiff 12/30/06

Defendant 01/30/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 04/30/07

b. Defendant 05/30/07

c. Counter reports 06/30/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 04/15/07

            Expert discovery 07/30/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 09/01/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation Yes/No Yes

b. Referral to Court-Annexed Arbitration Yes/No No

c. Evaluate case for Settlement/ADR on

d. Settlement probability: Good

7. TRIAL AND PREPARATION FOR TRIAL: 

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 12/7/07

Defendant 12/21/07

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before5 1/4/08

d. Settlement Conference  on or before6 1/18/08



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid

gaps and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any

special equipment or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must

ensure that a person or representative with full settlement authority or otherwise authorized to make decisions

regarding settlement is available in person or by telephone during the Settlement Conference. 

e. Final Pretrial Conference 2:30 p.m. 2/1/08

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 5 days 8:30 a.m. 2/11/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding Daubert

and Markman motions to determine the desired process for filing and hearing

of such motions.  All such motions, including Motions in Limine should be

filed well in advance of the Final Pre Trial.  Unless otherwise directed by the

court, any challenge to the qualifications of an expert or the reliability of

expert testimony under Daubert must be raised by written motion before the

final pre-trial conference.

Dated this21st day of August, 2006.

BY THE COURT:

         s/David Nuffer         

David Nuffer                             

          U.S. Magistrate Judge
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